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Remember! 
coop father-son business arrangement can be 
the basis for an excellent farm business. The 
son contributes a strong back and the enthusiasm 
of youth. The father contributes capital and the 
experience of age. 

With modern farming the ownership of real 
estate does not, in itself, provide security. Security 
in modern farming is dependent upon the suc- 
cessful and continuous operation of the business. 


By 
R.S. SMirH AND S. W. WARREN 
Cornell University 
September 1953 
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Legal aspects of partnerships. 


When You Plan to Transfer Farm Ownership 


. Discuss the problem with all family members concerned. 

. Keep the change of ownership from father to son on a busi- 
ness-like basis. 

. Allow the son to gain ownership as rapidly as is in keeping 
with the responsibility he carries and as rapidly as he can 
pay for it. 

. Plan to transfer ownership of stock and equipment before 
transfer of ownership of land and buildings. 

. Provide at the beginning for the eventuality of the unexpected 
death of either father or son. 

. Make the plan flexible. 

. Transfer as much of the farm property to the son before the 
parent's death as is in keeping with the financial security of the 
parents and the son’s ability to pay for it. 

. Give consideration to tax problems. 


. Employ legal counsel to handle the legal problems involved. 
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Father and Son Arrangements 


on the Farm 


MODERN farm is both a home 
A and a_ business. Family ar- 
rangements must be made with this 
in mind. Father and son arrange- 
ments on farms combine the home 
problems of a family with the busi- 
ness problems of a partnership. 

Proper father and son arrange- 
ments can belp to bring about an 
orderly transfer of farms from one 
gencration to the next. When this 
transfer is made in an orderly way, 
the older generation, the younger 
generation, the farm, and the com- 
munity all gain. If the transfer is 
not made in an orderly way, all lose. 

A good father and son arrange- 
ment does not necessarily result in 
the son taking over the home farm. 
Some excellent arrangements have 
ended with the son in the farm 
machinery business, or in a law 
office, or farming on another farm. 
The objective of a good arrange- 
ment should be the best solution 
for (1) all members of the family, 
(2) for the farm, and (3) for the 
community. 


Advantages of Arrangements 


FATHER and son farm business 
A arrangement may be designed 
to start a son or son-in-law who has 
limited capital on the home farm. 
The young man contributes his la- 


bor and shares in the management. 
The father contributes his labor 
and all or most of the capital at the 
beginning. The son is encouraged 
to invest a portion of his earnings 
in the business. 

What are the advantages of such 
an arrangement? A father is gener- 
ally interested in having a son work 
into the business because: 

1. By working with the son he 
can frequently build up a larger 
and more efficient business and real- 
ize more income. 

2. It gives him the opportunity 
to continue to work on the farm 
until he is ready to retire, gradually 
shifting the hard work and respon- 
sibility to the son. 

3. It provides a way to keep the 
farm in the family; it prevents the 
farm, which has been gradually 
stocked and equipped to capacity 
during father’s lifetime, from run- 
ning down. Sons are interested in 
working into the home farm busi- 
ness because: 

1. It requires less capital at the 
start than any other method of 
getting started in farming. 

2. It allows the son to use his 
management ability as it develops 
and to profit by the mature advice 
of his father. 

3. It may provide the son with an 
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opportunity to start farming on a 
farm of adequate size in good oper- 
ating condition. 

4. It sets the stage for the eventu- 
al transfer of ownership of the 
farm to the son who has stayed at 
home with his father. 


A New Problem 


ATHER and son problems have 
F changed since the days of “sub- 
sistence farming” — the days when 
food, clothing, and shelter for the 
family were the main things pro- 
duced on the farm. Every member 
of the family was reasonably sure of 
his share of those things, and he 
couldn't use much more than his 
share. If he did use more than his 
share, he was likely to get sick. 

We are now living in the age of 
commercial farming — much of it 
developed in the past fifty years. By 
commercial farming is meant the 
kind of farm operation where most 
of the production is for sale and the 
family buys most of the things they 
consume or use. 

In commercial farming, the pay- 
off is in dollars and the division of 
the income between the various 
members of the family is a_ real 
problem. It is quite possible for one 
member of the family to obtain and 
spend far more than his fair share 
of the. farm profits. Séme older 
farmers do not realize how different 
the father and son problem is from 
that in grandfather’s day of “sub- 
sistence farming.” The old system 
no longer works, and definite busi- 
ness agreements are the best answer. 


Some Questions 


OLLOWING are five problems 
PF which may come up in a father 
and son operating arrangement: 

1. Is there enough income? 

2. What living arrangements will 
be made when the son is married? 

3. If there is more than one son, 
which son should stay home? 

4. How can the father help the 
son to get established on another 
farm? 

5. How shall the son be paid? 

The first three of these problems 
should be answered before atten- 
tion is given to the next two prob- 
lems. If there isn’t enough income 
or if living conditions are unsatis- 
factory, it is useless to consider how 
the son shall be paid. 


Amount of Income 


Father and son arrangements can- 
not be expected to be successful on 
farms that do not furnish enough 
income to support a family. Some 
father and son partnerships have 
run into trouble because they were 
set up on a farm which had a net 
income of only $2000, and a father 
and son who each wanted $2000 for 
himself. They were trying to find a 
way to divide $2000 by 2 and get 
$2000 as the answer. 

One of the authors visited a dairy 
farm which was being operated by 
a father and son. There were 12 
cows. The son was disgusted with 
the dairy business and with milk- 
marketing agencies. The question 
which came to mind was: “What 
would the price of milk need to be 


Table 1. Size of Business 
100 family farms, New York, 1951 


Measure of size 


Acres operated... . 

Crop acres.... 

Capital investment . . 

Man equivalent... . 
Productive man work units. . 


to enable 12 cows to support a 
father and son partnership?” 

On some farms where the income 
is enough to support the father and 
one son, a mistake has been made 
in attempting to keep several sons 
at home. 

The average size of business of 
100 father and son farms included 
in a recent study of family operat- 
ing and transfer arrangements is 
shown in table |. Most of these were 
large businesses. 


Living Arrangements 


A few families with “in-laws” live 
together in peace and harmony. 


Amount per farm 


Average 


351 115 to 1800 
185 | 46 to 750 
$60,520 $16,750 to $153,650 
1.0 to 19.8 

302 to 5625 


But for every one of these, there are 
many where it does not work, espe- 
cially for the first year or two that 
the young folks are married. Fuel 
for extra stoves is a cheaper source 
of heat than domestic friction. 
Many farms have only one house. 
This brings up the question of 
what to do when the son gets mar- 
ried. Some have solved this prob- 
lem by buying another farm and 
thus increasing the income as well 
as getting a second house. Others 
have been able to buy a house and 
lot near the farm. A few have built 
an additional house. Some parents 
have decided that if the farm is to 


Table 2. Living Arrangements of 113 Married Farm Sons 
100 family farms, New York, 1951 


Arrangements 


Sons living: 
with parents. . . 
intrailer.... 
in off-farm rented house... . 
in apartment in house with parents. . . 
in a separate house owned by parents 
in a separate house owned by sons. . 


Total 


| Number of sons 


| 
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stay in the family, they must move 
to a new location and leave the 
farm home for the young folks. 

In the study of 100 father and son 
businesses already mentioned, it was 
uncommon for married sons to be 
living in the same house as the 
parents. A large majority of the 
married sons were living in a sepa- 
rate house (table 2). 


Which Son Should Stay Home 


Most farms need only one boss. 
A combination of a 45-year old 
father and a 25-year old son may 
mean two bosses for a consider- 
able number of years. The father 
has some of his most active years 
ahead of him while the son is ready 
to shoulder responsibility. In such 
cases, the family should consider 
an enlargement or diversification of 
the business to the point where two 
managers are needed, or the son 
should consider getting established 
elsewhere. Therefore on some farms 
it is a mistake to encourage the old- 
est son to plan to take over the 
home farm. Studies of father and 
son farm businesses have shown, 
however, that about as many oldest 
sons as youngest sons are success- 
fully operating with their father. 

On some farms two or more broth- 
ers have worked sucessfully as per- 
manent partners in a farm business. 
More frequently each brother 
should eventually plan to run his 
own business. Where two or more 
brothers are operating the same 
farm, it is even more important to 
adopt and carry out sound business 
arrangements. 


Helping the Sons to Get 
Established on Other Farms 


Too many farm boys consider 
only two possibilities: (1) stay home 
or (2) move to town. The possibility 
of moving to another farm is com- 
monly overlooked. If the son starts 
on another farm in the home com- 
munity, the father can help him in 
many ways without a serious drain 
on the family pocketbook, such as 
loaning equipment, changing work, 
and the like, as well as through 
timely advice. 


Ways to Pay the Son 


Most farm boys are paid an “in- 
definite allowance.” In one family, 
this method of “profit-sharing” was 
carried on between the father and 
his two sons until the “boys” were 
well past fifty years of age. The au- 
thors have not been able to find any 
good reason for using this system. 

An indefinite allowance might be 
described as the process of ‘“catch- 
ing Dad with some money in his 
pocket.” Boys who get their money 
this way are not likely to see clear- 
ly that there is a relation between 
the work they do and the ice cream 
cones they eat. It is well to learn 
early in life that such a system can- 
not operate. 


Young boys 


Boys who are still in school or 
who are not yet ready to take a full 
share in the whole farming opera- 
tion should be paid by one of the 
following methods, or some com- 
bination of them: 


1. An enterprise or project of 
their own. 

2. A share of the profits from one 
enterprise. 

3. Wages. 

Partnership and profit-sharing ar- 
rangements often grow out of the 
son’s 4-H club work or some farm 
project assigned to him. Sometimes, 
however, the son becomes so 
wrapped up in his own project that 
he fails to develop an understand- 
ing and appreciation of the farm 
business as a whole. 

The method of paying the boy 
may well vary from family to family, 
but should be definitely related to 
the work he does. A farmer is a busi- 
nessman. A prospective farmer 
should learn early in life how to 
handle his own business affairs.’ 
One good farmer has suggested that 
a boy be paid in some definite man- 
ner as soon as he is old enough to 
walk to the barn. 


Older boys 
Where a grown son wishes to 
stay on the farm with his father, a 
partnership agreement is needed. 
Any partnership agreement 
should cover at least the following 
six points: 
. Purpose of the agreement 
. Period covered 
. Contributions of each party 
. How the management is to be 
handled 


‘A discussion of the disadvantages of 
giving children money without regard to 
the work they do may be found in How 
to Give Your Child Security, by Henry C. 
Link of the Psychological Corporation, in 
the Reader’s Digest for March 1951. 


. What items are to be consid- 
ered as receipts and expenses 
of the partnership 

6. How the financial settlement 

is to be made 

Whether the partnership is to be 
between a father and son or be- 
tween two persons who are not re- 
lated, the above six points must be 
covered. ‘They must be covered 
whether the business concerned is 
a farm or a grocery store. They 
must be covered whether the agree- 
ment is oral or written. 

Farm profit-sharing agreements 
commonly involve more than mere- 
ly dividing the income between 
partners. They usually involve the 
following problem as well: “How 
can a young man get control of a 
$40,000 farm business and how can 
an older farmer let go gracefully?” 

This problem has increased inter- 
est in profit-sharing and_partner- 
ship arrangements of various kinds. 
This interest is not limited to 
fathers and sons. It is becoming 
more common to find an older man 
and a young man who are unrelated 
interested in a_ profit-sharing ar- 
rangement. 


How to Share Profits 


O* pages 10 to 13 is an agree- 
ment form that suggests ways 


to handle the six points mentioned, 
together with other points of special 
interest, in father and son partner- 
ships. This suggested form should 
be used only as a guide. Each part- 
nership will need to make adjust- 
ments to meet its own situation. 


FATHER AND SON FARM BUSINESS AGREEMENT 


by and between ......... .. the father, and....... 
the son. Witnesseth: 


ARTICLE I. Purpose 


The aforesaid father and son hereby form this agreement for the sole 
purpose of operating a farm business on the following described real estate 


in the County ol . , in the State ol . 
and on any other land whic h said partners may agree to rent £ for farming 


purposes. 


ARTICLE Period Covered 


(day) 
and to continue from year to year on the terms herein stated until this 
agreement is dissolved or until it is replaced by another written agreement. 
The agreement may be dissolved by either party serving notice on the 
other at least ................ months prior to the end of the year on which dis- 
solution is desired. 


ARTICLE 111. Contributions 
A. Labor 


Each party shall contribute his entire labor and management to the 
farm business. 


B. Real Estate 
The father is to furnish the land and buildings as described in 
Article I and all material and labor for any capital improvements 
of the same. 


C. Personal Property 


The father is to furnish all livestock, power equipment, machinery, 
and tools used in conducting the farm business. At the begining of 
the agreement the son shall purchase a half interest in all feeds and 
supplies on hand that will be used in the business. 
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ARTICLE IV. Management 
A. General operating plans shall be discussed and agreed upon at the 

beginning of each year. Adjustments that appear desirable during 
the year shall be made after being agreed upon by both parties. 

. All purchases involving more than dollars shall be mutually 
agreed upon. 

2. A joint checking account shall be carried with 
bank. Checks shall be signed by either party. 

. The following financial records are to be kept: 

1. A complete inventory showing ownership and value of all prop- 
erty used in the farm business shall be made at the time the 
agreement starts and at the end of each year thereafter. All values 
shall be agreed upon by both parties. 

. A current record of all farm receipts and expenses, including 
allowances made to each party, shall be kept. 


ARTICLE V. Receipts and Expenses 


Profits for the year shall be calculated as indicated in the following 


table: 
Receipts Expenses 


Cash receipts Cash expenses 
Increase in inventory Son’s wage allowance .... ....... 
value of property not Father’s wage allowance . 
jointly owned Interest on the value of 
property not jointly 


Decrease in inventory 
value of property not 
jointly owned ........ 


Total receipts ........ Total expenses 


Total receipts §. .. less total expenses $ 


Explanation of Items 


A. Cash receipts shall include all income from the sale of crops, live- 
stock, and livestock products. Also all income from work off the farm 
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by either party. Also any miscellaneous cash income of the farm 
business. 

B. Cash expenses of the farm business shall include fertilizer and lime; 
seed; purchased feed; spray materials; wages and cash cost of board 
for hired labor; taxes; insurance; rent for additional land; purchases 
of livestock; purchases of new equipment; operating expenses of all 
equipment and tools; repairs and replacements necessary to keep 
buildings, fences, wells, and drains in good condition; machine hire; 
electric lights and power; debt payments on debts of the partner- 
ship; and other such expenses mutually agreed necessary for the 
operation of the farm business. 

C. The wage allowance for each party shall be paid .......... 
(weekly or monthly). The amount of these wage allowances shall be 
agreed upon at the beginning of each year. 


PD. Each party shall receive interest at 0.0... percent on his investment 
in property which is not jointly owned, but which is used by the 
partnership. This interest payment includes interest on debts secured 
by such property, and interest on the value of the property above the 
debts. 

FE. If the inventory of property not jointly owned has increased or de- 
creased, an adjustment must be made in the final settlement. If 
the property has increased in value, the partner who owns it owes 
the amount of the increase to the partnership. If the property has 
decreased in value, the partnership owes the owner the amount of the 
decrease. Increases or decreases in inventory of livestock and equip- 
ment should not include changes in value due to general changes 
in prices. Include only changes due to more or less livestock and 
equipment, or better or poorer livestock and equipment. 


ARTICLE VI. Financial Settlement 


Each party is to have one-half of the profits as calculated in Article V. 
A complete financial settiement shall be made at the end of each year. 


ARTICLE VII. Living Arrangements 


Living arrangements are to be provided for both father and son and 
their families. If an additional house is rented for either party, the rental 
cost shall be shared the same as other farm operating expenses. If either 
party furnishes the board of the other, the party so furnished shall pay 
to the one providing the board .................. dollars per month as his share 
of the cash cost of such board. 


ARTICLE VIII. Death of Either Party 


At the death of either partner this partnership agreement shall ter- 
minate. Dissolution of the partnership shall be effected in the following 


manner:— 


ARTICLE 1X 


ARTICLE X. Arbitration 


If any matter pertaining to the farm business cannot be settled by 
mutual agreement, that matter shall be submitted to one disinterested 


person agreeable to both. 


Father 


Mother 


Son 


Explanation of Points in the 
Business Agreement 


Article I. Purpose: One or both 
partners may have business activi- 
ties outside of the partnership. This 
section of the agreement should in- 
dicate what activities are to be in- 
cluded in the partnership. 

Article II. Period Covered: Exper- 
ience has indicated that a one-year 
agreement, with automatic renewal 


Son’s Wife 


if no changes are needed, is perfer- 
able to a long-term agreement. 
Changes in family circumstances 
bring about the need for changes in 
the agreement. A ten-year agree- 
ment will not last 10 months if it 
does not meet the needs of the per- 
sons involved. 

It is common to require about 
three months notice if either part- 
ner wishes to change or dissolve the 
agreement. 
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Article III. Contributions: In some 
cases the father (senior partner) 
does not expect to work full-time. 
This should be agreed upon at the 
beginning of the year. 

Real estate and personal property 
may be owned in a variety of pat- 
terns. Commonly the senior partner 
owns all the real estate. 

Usually the son (junior partner) 
should purchase a half interest in 
the feed and supplies when the 
partnership is started. He should 
buy a half interest in all personal 
property as soon as possible. This is 
frequently done by borrowing from 
the senior partner, the junior part- 
ner giving a note for the amount 
which he is unable to pay in cash. 

There are two reasons why the 
son should obtain ownership of halt 
of the personal property as soon as 
possible: 

1. The son should get started on 
the job of taking over the owner- 
ship. 

2. The calculation of the amount 
due each partner will be simpler if 
the personal property is owned 
jointly. 

Article IV. Management: A_ key 
point in partnership operation is 
the separation of the business af- 
fairs of the partnership from the 
personal affairs of the partners. ‘This 
means having a checking account 
into which all farm receipts are 
deposited and from which all farm 
expenses, but no personal expenses, 
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are paid. Weekly or monthly wages 

should be paid to each partner. 

This checking account should be 
a joint account, but it usually works 
best to have one person keep the 
records and write the checks. When 
a check is drawn to the order of 
either partner, it may be desirable 
to have it signed by the other part- 
ner to prevent possible misunder- 
standings. 

Article V. Receipts and Expenses: 

The plan of this agreement is to: 
1. Pay all expenses of running 
the business from undivided 
income. 

. Pay wages to each partner. 

. Pay interest on investment in 
property not jointly owned. 

. Adjust for inventory changes 
in property not jointly owned. 
Alter these expenses have been 

paid, the balance is to be divided 

equally between the partners. If 
there is a deficit, each is to contrib- 
ute equally to make up the deficit. 

This plan is based on the idea 
that the best partnerships are equal 
partnerships. If a young man is 
ready to enter a partnership at all, 
he is ready to enter as an equal 
partner. 

As an example of how such a 
plan would work out the following 
situation is assumed: 

The main farm is owned by the 
father. The son owns a small farm 
and a half interest in all feed, sup- 
plies, and equipment. The cattle 
are owned by the father. 
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Receipts 

Cash receipts . 

Increase in inventory value of 
cattle (all of which are owned 
by the father) . 


Total receipts . 


Expenses 

Cash expenses 

Son's wages @ $150 per month 
for 12 months 

Father’s wages @ $150 
month for 10 months 

Interest on value of the home 
farm (owned by the father) ... 

Interest on value of son’s farm .. 

Interest on beginning inventory 
value of cattle (owned by 
father) 732 


$27,882 


Total receipts ($32,000) less total ex- 
penses ($27,882) = $4,118 profit. 


Total expenses 


Article VI. Financial Settlement: In 
the above example settlement at the 
end of the year would be as follows: 


For the father 

Interest on value of farm . .$1,500 
Interest on value of cattle 732 
Half of profit 


$4,291 
Less increased inventory of 
cattle ... 


$2,291 cash due 
For the son 
Interest on value of his 
farm 
Half of profits . 


$2,409 cash due 


Article VII. Living Arrangements: 
Where possible, experience has 
shown that it is desirable for mar- 
ried sons to own their homes. The 
expense of upkeep of homes for 
both partners is then considered as 
personal. This makes for better 
harmony among all persons con- 
cerned. Also a young couple who 
own their own home are more like- 
ly to “stay put.” 


Legal Aspects of Father-Son 
Partnerships 


REQUENTLY the legal aspects wor- 
persons planning a partner- 
ship arrangement. The two aspects 
most commonly mentioned are (1) 
unlimited liability and (2) termina- 
tion at the death of either partner. 

Each partner has unlimited liabil- 
ity for suits against the partner- 
ship. Most of this risk can, and 
should, be covered by liability in- 
surance. Experience with father and 
son farm partnerships has usually 
shown the unlimited liability to be 
unimportant. Relatively few farm- 
ers own much outside of the farm 
business. If a farmer’s money is all 
tied up in the farm business, his 
business liabilities ard his personal 
liabilities are the same thing. 

A legal partnership is automati- 
cally terminated at the death of 
either partner. This fact should be 
recognized by any one going into a 
partnership. The method of dissolv- 
ing the partnership in such event 
should be arranged with the aid of 
legal counsel. 
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Farming on Shares 


oME fathers and sons have tried 
S “farming on shares,” with the 
father as landlord and the son as 
tenant. “Farming on shares” is most 
commonly thought of as an arrange- 
ment where the farm owner fur- 
nishes the farm, the tenant furnishes 
the labor, and the ownership of 
stock and equipment is shared in 
various ways as are cash operating 
expenses. Income is commonly split 
50-50. 

In general, such arrangements 
mean that the owner’s investment in 
real estate is matched against the 
tenant’s labor. If the labor force 
consists of the tenant and a hired 
man, the total value of labor for 
the two persons might be $4000. 
This is equal to interest at 5 per 
cent on $80,000. The real estate on 
a two-man operation in the North- 
east will not usually be worth this 
much. Labor costs have risen so 
much in recent years that tradition- 
al methods of sharing income are 
usually unfair to the tenant. 

For father and son arrangements 
an equal partnership as recom- 
mended in this bulletin is prefer- 
able to any share-rent agreement. 
An equal partnership avoids the 
question of “Is it fair?” 


Shifting Farm Ownership 
to the Next Generation 


HIFTING the ownership of the 
farm from one generation to 
the next has bothered mankind in 
various countries as long as there 


have been farms. In England, for 
example, the common practice has 
been to leave the farm to the first- 
born son. This keeps the farm in- 
tact, but it is rather hard on the 
sons who were not fortunate enough 
to be born first. To Americans, this 
appears to be an undemocratic 
procedure. In parts of the Rhine- 
land in Germany, for many genera- 
tions, the custom was to divide the 
farm among all the children. This 
resulted in each farmer owning 
many scattered tracts of land — an 
ineficient arrangement. In_ the 
United States, a common practice 
has been to leave the farm to all the 
children, share-and-share alike. In 
most cases, one of the children has 
bought out the others or the farm 
has been sold and the proceeds 
divided among all the children. 

Our practice has resulted in many 
difficulties. In a large family, the 
prospect of inheriting one-filth or 
one-sixth of the farm has often ap- 
peared unattractive. So, on many 
farms, all the sons have left home, 
leaving the parents with a farm 
which they are unable to handle. 
If definite arrangements had been 
made with one of the sons as to 
how he might start to buy the farm 
before he is of middle age, he might 
have agreed to stay home. 


The Cycle of Farm Productivity 


To understand the problem, one 
should consider the “cycle of farm 
productivity” as it occurs all too 
often. A young man buys a farm 
which has been run down. He 


He slows down as 
he gets older 

Farm 
value 


Young man takes over with 
farm run down; starts to 
build it up 


Cyc ie OF FARM PRODUCTIVITY 


Farm runs down in his 
declining years 


Another young man takes 
over; has to build farm 
productivity 


Time (years) 


builds it up by increasing the 
amount of livestock, spreading ma- 
nure on the back fields, repairing 
buildings, building new fences, 
picking stones, buying lime, and 
many other things. Sooner or later 
he reaches the age when he ceases 
to farm actively. If he is alone on 
the farm, the “building up” process 
is now reversed. He raises fewer 
livestock, neglects to repair the 
buildings, buys little or no more 
lime, and spreads the manure only 
on the fields near the barn. 

If there is a son at home when 
the father gets ready to let up a 
bit, this decline in farm productiv- 
ity will be prevented. If, however, 
the son knows what he is doing, he 
will not want to stay on this farm 
and add to its value, unless he is 
given some assurance that it will 
eventually be his own. 

Too frequently, however, there 
are no definite plans as to how the 
father’s ownership of the farm will 
be transferred to the son. Because of 
the lack of such plans, the son may 
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give up and leave the home farm, 
or he may continue to farm with his 
father without any definite security 
that he will ever own the farm. 
Either situation may bring hard- 
ships for members of the family. 


Examples 


A son left because of lack of a transfer 
plan 


One of the authors visited a farm 
family where a father-son profit- 
sharing agreement was in opera- 
tion. The farm had been in the 
family for five generations, and ap- 
parently the parents were anxious 
that it be kept in the family. A fair 
profit-sharing arrangement had 
been worked out with the son. A 
new home had been built on the 
farm for him. The father doggedly 
refused, however, to make any defi- 
nite arrangements as to how the son 
should eventually take over the 
farm ownership. “If he wants it,” he 
said, “he can buy it when I’m gone.” 
There were several other children 
and the father was in comparatively 


good health. The son felt that if he 
stayed on with his father he would 
eventually be faced with the prob- 
lem of buying out the other chil- 
dren — probably after he had reach- 
ed or passed middle age. He left the 
home farm and purchased a small 
nearby farm. The father subse- 
quently sold his livestock and put 
the farm up for sale. 

Because no definite arrangements 
were made to transfer the owner- 
ship of the farm from the father to 
the son, both have suffered. The 
father has had to see the farm oper- 
ation discontinued, and faces the 
prospect of seeing the family farm 
sold. His income has been reduced 
and his financial security jeopar- 
dized. The son is operating a small 
farm unit with limited capital. His 
income and financial security have 
also been endangered. 


A son remained at home without a trans- 
fer plan 


In the foregoing instance, the son 
gave up and left the home farm be- 
cause of the lack of a plan to trans- 
fer the farm ownership to him. In 
other families the son has stayed on 
at home without any definite secur- 
ity that he will ever own the farm. 
This, too, can result in hardship 
and heartache for the family mem- 
bers involved. On one farm, a father 
and son operated the business for 
twenty-five years with the verbal 
understanding that “the son would 
get the farm when the father was 
through with it.” The father in- 
tended to make a will giving the 


farm to the son, but he never did it. 
The father died suddenly and his 
property was divided among his 
wife and five children according to 
the state laws of intestate succes- 
sion. For twenty-five years the son 
had poured his labor and earnings 
into building up the farm only to 
find that legally he owned only two- 
fifteenths of it. To make matters 
worse, his brothers and sisters, who 
had never taken an active part in 
the farm business, refused to sell 
their shares to him because he is 
childless and they wished to make 
some provision to keep the farm in 
the family name. In this case, the 
son would have been better off to 
have left the home farm early in 
life. 

It is, therefore, important that 
the father and son business ar- 
rangements do not stop with a plan 
to split income. Some plan should 
be made to transfer the ownership 
to the next generation. 


Objectives of a Transfer Plan 


What objectives should be kept 
in mind in making transfer plans? 
Commonly, there are four: 

1. The financial security of both 
mother and father must be pro- 
tected. The parents should not give, 
trade, or sell away their means of 
support in old age. Frequently, 
though, the parent’s financial secur- 
ity can be improved by making a 
fair plan of transferring farm own- 
ership to the next generation. With 
modern farming, the ownership of 


real estate does not, in itself, pro- 
vide security. Security in modern 
farming is dependent upon a suc- 
cessful business. 

2. The son and his family must 
be given assurance that they will 
own the farm — and on what terms. 

3. Farm owners also want to be 
fair to the children who are not 
taking part in the home-farm opera- 
tions. This does not mean that all 
children should be given equal 
shares of the home farm, because 
usually the son who has stayed at 
home has contributed more to the 
growth and prosperity of the busi- 
ness than have the others. 

4. It is important to all family 
members and to the community as 
well to see that the farm continues 
to operate at a high level of pro- 
ductivity while the shift in owner- 
ship takes place. 

These are the objectives that 
farm families should think about 
when they begin to plan to shilt the 
ownership to the next generation. 


Methods of Transferring 
Family Farms 


HE various methods used to 
farm ownership from 
one generation to the next may be 
grouped as follows: 


Transfers during the lifetime of 
the owner: 

1. Outright sale 

2. Purchase contract 


8. Bonds of maintenance and an- 
nuity plans 
4. Gilts 


Transfer at death of the owner 


1. Intestate Laws of succession 

2. Wills 

3. Life estates 

4. Joint tenancy 
No one method of transfer can be 
recommended for all farm families. 
The best method for any one family 
depends mainly on (1) family cir- 
cumstances and (2) farm character- 
istics. Each of the methods of trans- 
fer listed have certain advantages 
and limitations. The most impor- 
tant are discussed on the following 
pages. 

Commonly the farm property is 
transferred from father to son 
through a combination of two or 
more of the methods or tools of 
transfer. 


Transfer During the 
Lifetime of the Owner 


Outright Sale 


Where unrelated parties are con- 
cerned, farm transfers are usually 
brought about by an outright sale 
where the buyer gives a mortgage 
for at least a part of the purchase 
price. 

The same method is sometimes 
used when the transfer of owner- 
ship is within the family. When it 
is possible for the son to make a 
sizeable down payment, the out- 
right sale method has many ad- 
vantages: 
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1. It is a businesslike way to get 
the job done. 

2. The problem of treatment of 
various heirs is separated from the 
problem of farm transfer. As a re- 
sult, all parties are more likely to 
have fair treatment. 

3. The young man can start to 
pay for the farm while he is best 
able to do so. 

4. It eliminates the cycle of farm 
productivity (page 17) which often 
happens when an old man allows 
the farm to run down. 


There are some disadvantages to 
a transfer of ownership by outright 
sale: 

1. The parents lose control of the 
property. 

2. The tax cost to the seller may 
be greater than if the transfer is 
made by gift during his lifetime or 
at his death. 

3. The son seldom accumulates 
enough cash to make a sizeable 
down payment early in life. 

By adapting the sale to the fam- 
ily situation, most of the disadvan- 
tages of transfer by sale can be 
eliminated. Even though the par- 
ents lose control of the property, 
their financial security need not be 
endangered if the funds they receive 
from the sale of the farm are care- 
fully invested. 

The tax problem can be mini- 
mized. By making the sale with less 
than 30 per cent down payment, the 
seller can report the income from 
sale over a period of years and thus 
pay less total tax. 

Usually the son is unable to ac- 
cumulate enough cash early in life 
to make a fair down payment. This 
is the chief limitation of the out- 
right sale as a method of transfer. 
Sometimes the parents sell to the 
son by outright sale even though he 
can make little or no down pay- 
ment. This is seldom the best solu- 
tion. Unless a substantial down pay- 
ment is made, the parents’ financial 
security may be endangered. Usual- 
ly, a prospective farm purchaser 
must pay at least a third of the 
farm value in cash. It is suggested 


that when the sale is within the 
family, the son should pay at least 
a fourth of the purchase price be- 
fore he is given title to the farm. 


Sale on Contract 


When a farm is sold by purchase 
contract, a written agreement is 
made between buyer and _ seller. 
This agreement specifies that the 
seller agrees to convey the farm to 
the buyer at a certain agreed price, 
but the buyer does not actually gain 
legal ownership of the farm until 
some future date — commonly after 
he has paid a certain percentage of 
the selling price in regular install- 
ments. 

What actually happens is that the 
buyer takes possession of the farm 
as soon as the contract is signed. He 
makes little or no down payment, 
but starts paying as soon as he starts 
operating the farm. The seller re- 
tains ownership until part or all of 
the purchase price has been paid 
by the buyer. Because the seller re- 
tains legal ownership of the farm, 
his investment in the farm is better 
protected than if he sold it outright 
and took back a mortgage for the 
entire selling price. 

Sale by purchase contract has all 
the advantages of an outright sale. 
It is a businesslike way to get the 
job done. The problem of dividing 
the parents’ estate among the chil- 
dren is separated from the problem 
of shifting farm ownership. The 
young man can start paying for the 
farm when he is young and best able 
to do so. 


In addition, sale by contract 
eliminates most of the disadvan- 
tages of the outright sale. The par- 
ents do not completely lose control 
of the farm, and their financial 
security is better protected. Most 
important of all, the son can gain 
possession of the farm even though 
he has little or nothing to pay 
down. 
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Advantages of transfer by contract 


The most important advantages 
of the purchase contract as a meth- 
od of shifting farm ownership from 
father to son can be summarized as 
follows: 


To the son 

1. Often the purchase contract is 
the only way in which a son with 
few cash assets can secure a farm. 

2. It allows the son to gain pos- 
session of a farm early in life. The 
regular payment schedule encour- 
ages him to build up an equity in 
the business during his young and 
productive years. 

3. The use of the purchase con- 
tract makes it possible to adopt 
flexible payment plans. 


To the father 

1. It gives him an opportunity to 
retain his investment in a farm busi- 
ness over which he has some control. 

2. It provides protection of his 
investment because it is easier to 
eject a buyer under purchase con- 
tract than to foreclose a mortgage. 

3. It makes possible a sale to a 
son who has little or no cash to pay 
down. 

There are also some disadvan- 
tages of sale by contract. The main 
disadvantage from the buyer's point 
of view is that he has a less secure 
hold on the property while he is 
paying on the contract. The main 
disadvantage to the seller is that he 
is placed in the position of extend- 
ing more credit than any lending 
agency would authorize. 


A family farm transfer by purchase 
contract 


The purchase contract is a popu- 
lar way to transfer the family farm 
from one generation to the next in 
some parts of northern New York. 
In a recent study of family farm 
transfers, seventeen sales by pur- 
chase contract were investigated in 
that area. The circumstances sur- 
rounding one of these transfers by 
contract can be used to illustrate the 
advantages of contract transfers. 

In this instance, the father owned 
a 160-acre dairy farm and a herd of 
35 cows. He had one son and one 
daughter. 

The son finished school and 
worked for his father for wages for 
several years. He married and 
moved into an apartment in the 
main farm house. 

The farm business prospered, and 
the father paid all farm debts, saved 
some money, and bought a house in 
a nearby village. Meanwhile, the 
son’s family was growing. He was 
approaching thirty years of age and 
thinking about buying another 
farm. The family decided that it 
would be to the best interest of all 
to sell the farm. to the son. As the 
son had little cash for down pay- 
ment, the decision was to sell the 
livestock, equipment, and farm to 
him on purchase contract. 

The father offered to sell at a 
price well below the market value 
of the farm. In setting the price he 
took into consideration (1) the fi- 
nancial needs of himself and his wife 
in their declining years, and (2) the 


contribution which the son had 
made in building up the farm busi- 
ness. 


The provisions 

The purchase contract included 
the following provisions: 

1. An interest rate of 4 per cent. 

2. The payments were to be one- 
third of the milk check each month 
except the month of December. 
These payments were to be applied 
first against the interest due and 
then on principal; $500 was to be 
considered the minimum annual 
payment on principal. The milk 
plant was to write two checks each 
month; one to the son for two-thirds 
of the value of the milk delivered, 
one to the father for one-third the 
value of the milk delivered. 

3. The son was to maintain the 
same number of livestock on the 
farm as were transferred by con- 
tract. 

4. All of the stock and equipment 
raised or purchased by the son as 
replacements for those transferred 
in the contract were to be the prop- 
erty of the father until payments on 
the contract were completed. 

5. The son agreed to cut only 
enough lumber for fuel and build- 
ing repairs. 

6. The son agreed to pay the 
taxes and carry a specified amount 
of insurance. 

7. The son agreed to maintain the 
premises in good condition. 

8. The son was to receive legal 
title after completing payments un- 
der the contract. 


9. The son had the privilege of 
paying any amount on the contract 
at any time. 

10. The father could eject the 
son and regain possession immedi- 
ately if the son failed to perform 
any of the conditions specified in 
the contract. 

This son has been in possession 
and has been paying on the contract 
for two years. After the son took 
over, father and mother moved to 
the village. Father works for the son 
part-time and does part-time work 
in town. All family members are 
well pleased with the arrangements. 
The son has had no difficulty in 
meeting the payments as they come 
due. 

This contract arrangement is typ- 
ical in many respects of the con- 
tracts found in force among fam- 
ilies of the area. In some cases, the 
son receives legal title after paying 
one-half or two-thirds of the con- 
tract price. This is a more equitable 
arrangement. 


Variable payment plans 


The payment schedule based on 
a portion of the milk check is com- 
mon on dairy farms transferred by 
contract. Experience has shown that 
a dairy farmer with little equity 
in his business cannot expect to pay 
more than from one-fourth to one- 
third of the milk check on his con- 
tracted debt. 

Such a plan amounts to a variable 
payment plan, for the payment on 
the debt varies with the price of 
milk and production of the specified 


number of cows. This is an advan- 
tage to the son, for the payments 
required are more or less in rela- 
tion to his ability to pay. The rate 
of payments may also bear some re- 
lation to the parents’ need for in- 
come, as the price of milk can be 
expected to be generally related to 
the cost of living. 

The payment schedule in a pur- 
chase contract transfer can be varied 
in a number of ways to suit the 
needs of the family members con- 
cerned. In some instances the fam- 
ily may want te provide that the 
son continue payments only as long 
as the parents live. 

In one situation studied, the fam- 
ily wished to transfer the farm to 
the son at a price which would not 
be ruinous to either parents or son 
if a large-scale inflation or deflation 
occurred after the sale but before 
payments were completed. The 
farm was a dairy farm and was sold 
for an agreed number of thousand 
pounds of milk. This type of con- 
tract based on a variable sale price 
has much to recommend it. 


Bonds of Maintenance and 
Annuity Plans 


In some sections of the country 
parents who transfer the farm to 
the son commonly take in part or 
full payment the son’s agreement 
for maintenance or support. To 
secure the performance of the son's 
services, the parents can deed the 
farm to the son with a condition ex- 
pressed in the deed. The condition 
can state that if the son fails to per- 


“... and as a further consider- 
ation for the premises conveyed, 
the party of the second part — 
agrees that he will at all times 
board the parties of the first part 
in the house on the premises 
hereby conveyed. . .” 


form certain acts of support, the 
title will revert to the parents. 

In exchange for a deed to the 
farm, the son may agree to furnish 
his parents a monthly allowance, 
living accommodations, farm pro- 
duce, care in case of illness, and so 
forth. 

Here is an example of how a deed 
was written to transfer the owner- 
ship of the family farm from grand- 
parents to a mother and her son, in 
exchange for the support of the 
grandparents: 

...In consideration for this transfer to 
the second parties by the first parties 
(grandparents) it is mutually agreed that 
the first parties shall continue to live as 
a part of the family in the house where 
they now live on the home farm herein 
described for and during the terms of 
their natural lives and without any 
charges whatsoever being made against 
them by the second parties. The first 
parties will not be required to do any 
work and shall be provided the necessities 


of life and a good living free of charge so 
long as they shall live in said residence... 


The principle involved in such 
support contracts or bonds of main- 
tenance is that of annuity — widely 
used in the insurance field. Farm 
couples commonly compile their 
life savings in the form of farm in- 
vestment. If they desired, they could 


sell the farm property and invest 
their money in annuities which 
would pay a guaranteed income for 
life. The size of the income would 
depend mainly on the amount they 
invest and their age at investment. 

In effect, this is what farm couples 
do when they turn their farms over 
to a son in exchange for his agree- 
ment to support them for life. This 
method of transferring the family 
farm has the following disadvan- 
tages: 

1. Unlike a life insurance com- 
pany, the son cannot “spread” the 
risk of long-lived parents. Con- 
sequently, he faces a real possibility 
of paying an exorbitant price for 
the farm. 

2. The arrangement can result in 
legal complications. 

3. The farm son alone shoulders 
the risk of long-lived parents. The 
other heirs take none. Yet in the 
event of the early death of the par- 
ents, the other heirs almost surely 
will resent the “bargain” which the 
farm son gets. 

The first listed disadvantage 
above is enough to limit the adop- 
tion of this method of transfer. 

The bond-of-maintenance prin- 
ciples have been carried over from 
Old World cultural backgrounds 
where the children assume the re- 
sponsibility for the parents’ sup- 
port. In present-day farm families, 
parents do not wish to become de- 
pendent upon their children and 
the children do not wish to have 
them. It is to be expected that the 
bond-of-maintenance method of 


shifting farm ownership to the next 
generation should be declining in 
popularity. 


Gifts 


A farm owner who can afford it 
may transfer his farm property to 
the next generation as a gift. Out- 
right gifts of farms to the next 
generation are few, but many fam- 
ily transfers have some element of 
gift in them. 

Family farms transferred by sale 
are often sold at a price below the 
market value. Sometimes interest 
rates are lower and payment terms 
are more liberal. On the other hand, 
the son often does not receive com- 
pensation in full for his contribu- 
tion to the farm business during his 
youth. Reduced purchase price, low 
interest rates, and easy payment 
terms may be justified in view of the 
son’s efforts during his early life to 
build up the farm business. 


It often that the par- 


ents give the son some farm 
property. It is important that 
both parties understand the na- 
ture and extent of such gifts. If 
the gift is large, a disinterested 
appraisal of the farm property 
is advisable. This can serve to 
indicate to all family members 


just what is being given and 
what is being paid for. Also, ac- 
curate determination of the size 
of the gift is needed to file in- 
_ come and gift tax returns. 


In many cases, though, a disin- 
terested appraisal of the value of 
the son’s contribution to the busi- 
ness and the market value of the 
farm property at the time of trans- 
fer would show that the transfer 
had actually been made at a price 
which could properly be called a 
partial gift. 

Advantages of transferring farm 
property by gift are the following: 

1. Gifts of farm property can be 
made to the son early in his life re- 
gardless of his financial situation, 
and he can thus realize security of 
ownership. 

2. Bonafide gifts are not subject 
to taxation as income. 

3. Transfers by gift involve less 
legal expense than other methods. 


Disadvantages of transfer by gift 
include the following: 

1. It may make the parents de- 
pendent upon the son for their live- 
lihood. 

2. It may be unfair to other heirs. 

3. Transfer by gift is unbusiness- 
like and may result in family mis- 
understandings. 

4. Gifts in large amounts are 
subject to taxes. 

5. Gifts may be injurious to the 
character of the son. 


It is seldom possible for living 
parents to make outright gifts of 
farms to sons. It is even more sel- 
dom that such gifts could be justi- 
fied. Most sons are not looking for 
a gift of the home farm, but a 
chance to start payment early in life. 
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On the other hand, it is logical in 
many family transfers for the par- 
ents to make certain concessions to 
the purchasing sons in the nature 
of reduced purchase price and inter- 
est rates or easy terms. In such cases, 
the parents usually realize a return 
on these concessions. The return 
may have accrued to them in the 
past in the form of unpaid labor by 
the son. It may be in an intangible 
form; for instance, it often means 
much to the parents to see the farm 
remain in the family. 


Transfer at Death of the 
Owner 


Intestate Laws of Succession 


All too often, farm owners die 
without making a will or other legal 
arrangements for the disposition of 
their property. The courts, there- 
fore, divide the property among the 
heirs according to the state laws of 
intestate succession. These laws dif- 
fer from State to State. Invariably, 
however, they provide that heirs of 
like relationship be treated alike. 

The farm owner who leaves the 
division of his property to the Laws 
of Intestate Sucession gains noth- 
ing. On the other hand, there are 
serious disadvantages if one allows 
the farm property to be transferred 
to the next generation in this way. 
Some of the most important dis- 
advantages are: 

1. The property is not likely to 
be divided as the owner would have 


liked. The law treats all children 
alike, because the law has no basis 
for treating them otherwise. This 
means that the son who has always 
helped at home gets no more than 
his brothers and sisters. 

2. The son who is operating the 
farm may leave because he cannot 
be sure he will own the farm in the 
future. He may also let the farm 
run down because, if he builds it 
up, he may have to pay twice for the 
improvements he made—once when 
he makes them and again when he 
is forced to buy the shares inherited 
by the other children. 

3. The son who operates the 
farm may have to give up the farm 
when his parents die. This happens 
when the other heirs refuse to sell 
to him or when he cannot raise 
enough capital to buy them out. 

4. Bitter conflicts are more likely 
to develop within the family at the 
death of the owner. 

5. When farm owners leave the 
division of their property to the 
law, the expenses of death taxes and 
administration of the estate are fre- 
quently high. 


Financial loss and family dissension 


Almost anyone acquainted with 
farm families can search his memory 
and recall one or several unhappy 
results of the dependence upon the 
laws of intestate succession as a 


means of transferring farm owner- 
ship. 

One such case concerns a father 
of a large family. This father, with 
the help of his sons, built up a big 
dairy farm business. A few years ago 
the father died without a will. The 
three sons who had helped him 
build up the farm had little to show 
for their efforts. They inherited 
equal shares with their brothers and 
sisters. Settlement of the estate has 
been difficult, slow, and costly. Half 
the cows were sold to pay the ex- 
penses of settling the estate and to 
give some of the non-farm brothers 
and sisters the quick settlement they 
demanded. The three farm sons 
have had to struggle to keep going 
on the income from the remaining 
cows. 

If this father had helped the sons 
gain ownership of at least part of 
the farm property before he died, 
and had made a will giving them 
their fair share of the remainder 
and a chance to buy the rest, he 
would have saved his family much 
expense, worry, and hard feeling. 

Cases of this kind are common. 
A recent study of father and son 
farm businesses showed that more 
than one-third of the fathers had 
failed to make any plans for the 
transfer of the farm ownership to 
the son. In all cases studied, the son 
was more than 18 years of age and 
was working full time on the farm. 
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About Making a Will 


1. Every farm owner should do 
it. 

2. It is a job for a lawyer. 

3. It is inexpensive — $5 or $10 
unless the provisions are com- 
plicated or unusual. 

4. The farm owner who makes a 
will may save his heirs hun- 
dreds or even thousands of 
dollars. 

Wills sometimes need to be 
changed or rewritten to keep 


abreast of changing family 
circumstances. 


Wills 


Every farm owner should have a 
will, but the will is seldom the best 
way to transfer farm ownership to 
the next generation. 


Wills are popular as a method of 
transferring the farm because: 
1. A will leaves absolute control 


of the property with the owner as 
long as he lives. 

2. It can be used to direct the use 
of the farm for some time after the 
owner’s death by the creation of 
life estates. 

3. It permits the owner to fit the 
distribution of all his property to 
the family situation as he thinks 
best. 

Serious disadvantages, however, 
go along with the will as a transfer 
device. The most important of these 
are: 

1. Wills can be changed. They 
offer no real security to the son that 
he will eventually own the farm. 


2. Wills sometimes fail to carry 
out the wishes of the owner because 
they are poorly prepared or because 
family circumstances change before 
the will takes effect. 

3. Wills frequently give a farm 
son only part ownership, and make 
it necessary for him to start paying 
off the other heirs when he has 
reached or passed middle age. 

4. A will permits the owner to 
dictate as to who shall own the farm 
for many years after his death. This 
may cause individual hardships be- 
cause it is impossible to foresee all 
changes in economic and family 
conditions. 

5. Reliance on a will is often mis- 
placed, for the will frequently never 
gets drawn or becomes invalid. 


A successful transfer by will 


In some cases, transfer of the farm 
by will is satisfactory. A successful 
transfer by will came about in the 
following case. The son worked a 
good farm in partnership with his 
father for 12 years. During that time 
the son gained ownership of one- 
half the livestock and equipment. 
When the son married, the main 
farmhouse was divided to provide 
an apartment for each family. 
When the mother died, the son 
offered to buy the farm from his 
father, but was refused. Instead the 
father offered to will the farm to 
the son in exchange for a $50 
monthly income and a home for 
life. This arrangement was agreed 
on, and the father made a will con- 
taining the following provision: 


In consideration of his having lived 
with me and made a home for me for 
many years, I give, bequeath, and devise 
unto my son my farm of 190 acres, to- 
gether with livestock, equipment, etc. 

This bequest is on the express condi- 
tion that he pay $200 to each of my other 
seven children with interest at 4 per- 
cent from date of my death, and that said 
payments be made within three years of 
my death... 

Four years after the will was 
drawn, the father died. His will 
served the following purpose: (1) 
the father had the security of farm 
ownership during his lifetime, (2) 
the father had the privilege of 
dividing his property among his 
children as he saw fit, and (3) the 
son was able to buy out the other 
heirs without disagreement over the 
amount of their shares. 

The son was always somewhat 
concerned over the possibility that 
the father might change his will, 
but had enough faith in his father 
that his peace of mind was not 
greatly disturbed. 


No security of future ownership 


Frequently the transfer by will 
does not work so well. A father re- 
cently died at the age of 95 and left 
his farm by will to his two sons, 
aged 63 and 52. The sons had oper- 
~ ated the farm with their father for 


more than 35 years, but had aever 
owned any of the farm property. 
Even though there were several 
other heirs, the two sons who had 
farmed with their father did not 
know until the day their father’s 
will was read whether they would 
inherit the farm. 

These sons emphatically con- 
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demn the will as a method of shift- 
ing farm ownership. Like most farm 
sons, they would have welcomed the 
opportunity to pay for the farm if 
they could have started at an early 
age. The feeling of insecurity which 
this method of transfer placed upon 
them was a hardship which could 
have been avoided. 


Not always the intended distribu- 
tion 

Sometimes a father’s will is used 
merely to transfer all his property 
to his wife at his death. For the farm 
owner, this act merely shifts the 
burden of transferring the farm to 
the next generation from his own 
shoulders to those of his wife. It 
does not always work the way the 
father thinks it will, either. For ex- 
ample, one farm owner willed all his 
farm property to his wife, even 
though he had three sons old 
enough to share in the farm owner- 
ship. Soon after the father died, 
his widow remarried. At present she 
has no will and has made no pro- 
visions for the sons to take over the 
ownership. When she dies, the new 
husband will own as much of the 
farm as is provided by law, or as 
much as she leaves him by will. In 
all probability, the original owner 
would have disposed of his proper- 
ty differently if he could have fore- 
seen the events to take place. 


In transfer plans 


When a farm owner's children 
are young, he does not know which 
son or sons will eventually take 


over the farm. It is advisable for him 
to make a will that states how the 
farm property will be divided 
among the heirs. In one such in- 
stance a man had a big farm and a 
large family. When the sons reach- 
ed their teens, it appeared that at 
least two of them would sometime 
be interested in taking over the 
farm. The father made a will giv- 
ing the sons an option to buy the 
farm at their father’s death. An ex- 
cerpt from this will follows: 

..I direct that my sons be given the 
opportunity at any time within one year 
following my death to purchase my farm 
and my farm business at a_ reasonable 
price. The value of the farm, farm equip- 
ment, produce, supplies on hand and live- 
stock to be determined by those directors 
. County National 
Farm Loan Association who live in 

County together with 
the “secretary, of said association acting 
as appraisers. Such sum shall be reduced 
by twenty per cent (20%) in order to ar- 
rive at the price to be paid by my sons. 
It is my wish and I direct that my three 
sons shall have this opportuny to buy or 
if only two or one so desires then they 
or he shall be given the same chance to 
make such purchase. . . 

This family does not intend to 
wait for the will to transfer farm 
ownership. The sons will start to 
buy a share of the ownership as soon 
as they are able. But the wili serves 
as a stop-gap measure which will 
avert trouble if the father dies sud- 


dently. The most important func- 


tions of this will are that: 

1. It gives the sons an option to 
buy. 

2. It states how the selling price 
will be determined. 

It could have included provi- 
sion stating the payment terms. 
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A will of this type would be use- 
ful and valuable in the transfer 
plans of many farm owners. 


The contract to will 


It has been pointed out that one 
of the main disadvantages of trans- 
fer by will is the uncertainty which 
goes with it. Ordinarily the maker 
of a will can change it any time 
prior to his death. 

Under the laws of New York and 
of some other States, the parent can 
enter into a contract not to change 
the will. If the parent later attempts 
to break the contract, the courts will 
enforce it. 

Although the contract to make a 
will may eliminate the disadvantage 
of uncertainty which normally goes 
with a transfer by will, it introduces 
the following other disadvantages: 

1. It is a more complicated and 
therefore less appealing method 
than transfer by will alone. 

2. The parents lose control of the 
disposition of the property as surely 
as if they had sold it. 

3. Lawyers are not accustomed to 
its use. 


Last Will and Testament 


I give and bequeath the 
homestead farm of 127 acres to | 
my son, John Henry Thompson, | 
_ subject, however, to the life use — 
_ thereof heretofore granted my 
wife Sophie Thompson, by deed 
dated June 20, 1952. 


Life Estates 


The holder of a life estate in land 
can use it and enjoy it only during 
his life or the life of someone else. 
Life estates are usually created by a 
deed or a will. As they can be 
created by deed, they can be used 
to transfer ownership during the 
owner's lifetime as well as at his 
death. The most common use of life 
estates in transferring farms, how- 
ever, is in the wills of farm owners. 

The chief advantages of transfer 
of ownership by life estate are: 

1. It can be used to insure owner- 
ship for the younger generation 
with the farm income retained by 
the older generation during their 
lifetime. 

2. It may help to keep the farm 
in the family. 

Disadvantages are more numer- 
ous and more important; they in- 
clude: 

1. The life tenant may not im- 
prove or even keep up the farm be- 
cause of his limited ownership. 

2. While it insures the son of 
eventual ownership, there is noth- 
ing definite about when he will be- 
come owner. 

3. It is impossible to foresee eco- 
nomic and social changes inside and 
outside the family. For this reason 
the life estate may work a hardship 
on the life tenant or on the re- 
mainderman (the person who gets it 
after the life tenant). 

Here is an example of a will used 
by a grandmother to transfer the 
family farm to her grandchildren. 
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...I give and bequeath to my husband 
the life use of my 
homestead farm of 79 acres more or less, 
in the town of County, 
New York and upon his death it shall go 
to my son , title 
of said farm to rest in and belong to the 
children of my son 
it to belong to them absolutely... 


The grandchildren — two girls 
and a boy — inherited the remain- 
der interest following the death of 
the life tenants. The grandson 
bought his sisters’ interests and is 
now the sole owner. 

Use of the life estate in this case 
was unsatisfactory to the grandson, 
the son, and the husband. The farm 
business was handicaped for years 
by lack of sufficient size for efficient 
operation. Husband and son knew 
this, but due to their limited owner- 
ship were unable to borrow on the 
farm to obtain funds to enlarge it. 

If different transfer arrangements 
had been made, the life tenants 
might have farmed more profitably 
during their lifetime and passed on 
a more profitable business to the 
grandson. 

The use of life estates in transfer- 
ring the family farm is an awkward 
arrangement which frequently leads 
to dissatisfaction or actual hardship 
for one or more of the parties con- 
cerned. The cases where life estates 
can be successfully used are limited. 


Joint Ownership 


Owning property jointly with 
right of survivorship is one method 
transferring ownership. Laws 
governing joint ownership of prop- 
erty vary from State to State. 


of 


Where two or more persons own 
property together, they should make 
sure that they know what will hap- 
pen to the ownership in case of the 
death of one of the owners. It is also 
important to consider the possibil- 
ity of the simultaneous death of 
both owners, and to make some pro- 
vision for the occurrence of such an 
event. 

Joint ownership as a transfer tool 
between generations has limited 
and specific uses. It must be used 
with the greatest of care if it is 
to do the job that it is intended to 
do. 


Incorporation as an Aid 
to Transfer 


NTEREST in the family corporation 
I as a farm business arrangement 
has been increasing. In some ways, 
incorporation aids in transferring 
ownership from one generation to 
the next because the corporate form 
of business organization provides 
for flexible ownership. The owner- 
ship is represented by shares of 
stock. These shares can be divided 
among family members in any man- 
ner desired. This has the following 
advantages for shifting ownership 
from one generation to the next. 

1. Stock certificates provide a 
businesslike way to determine own- 
ership. 

2. Parents can distribute their 
farm property among any number 
of children in a fair manner. 


3. Ownership can be transferred 
to each son as he becomes old 
enough to share in the management 
of the business. 

4. The father can gradually re- 
linquish ownership by transferring 
stock to the children over a period 
of time. 

These advantages all stem from 
the flexibility of ownership in a 
corporation. They may provide a 
strong argument for incorporation 
when the farm business is large and 
several family members are involved 
in the management and operation. 

Another advantage of incorpora- 
tion is that it provides some meas- 
ure of insulation from personal li- 
ability of family members to the 
business. 

There are definite disadvantages, 
however, when the farm business is 


incorporated. A large amount of 
red tape and extra bookkeeping is 
involved. Legal costs of incorpora- 
tion are a factor. Income tax is like- 


ly to be greater under corporate 
operation. 

Many misconceptions prevail as 
to what incorporation will accom- 
plish. It is not a cure-all for family 
squabbles or financial difficulties. 

In summary, incorporation may 
be desirable for some large families 
operating large farm businesses. It 
is largely a matter of balancing the 
advantage of flexibility of owner- 
ship allowed by incorporation 
against the extra costs and red tape 
involved. 


Tax Problems in 
Transferring Farms 


AST generations of farm families 

have seldom been troubled with 
tax problems in their farm transfer 
arrangements. The day is past, how- 
ever, when farm owners can ignore 
tax considerations in their plans for 
selling, giving, or willing the farm 
to the next generation. 

Four principal taxes must be 
taken into consideration by farm 
owners in planning for the transfer 
of their property to their children. 
These taxes are: 


1. The federal estate tax. This is 
a death tax levied on the trans- 
fer of property at death. The 
exemptions are quite liberal. 
Careful estate planning before 
death is, however, necessary to 
take full advantage of these 
exemptions. Only the estates 
of owners of large farms are 
affected by this tax if advance 
planning has taken place. 


. The federal gift tax. This is a 
tax on transfers of property 
during the lifetime of the 
owner which are not made in 
contemplation of death. The 
gift tax is a necessary adjunct 
to the estate tax. If the gilts 
are made over a period of 
years, exemptions allow for 
large amounts of property to 
be transferred tax free. Again, 
advance planning is necessary 
in order to minimize tax pay- 
ments where large farms are 
to be transferred by gift. 


3. Income tax. The capital gains 
feature of the Federal Income 
tax law and some State Income 
tax laws must be given con- 
sideration if the farm transfer 
takes place by sale. If the farm 
is sold for more than it cost, 
the gain is subject to taxation. 
Usually only one-half of the 
gain is taxable if the property 
has been held six months or 
longer. 

. State estate or inheritance 
taxes. Some states impose 
estate or inheritance taxes. 
The method of imposing the 
tax, the exemptions, and the 
rates vary widely from State to 
State. 


Under the present tax laws, only 
the very large farms would suffer 
heavily from any of the taxes dis- 
cussed. All farm owners should be 
alert to the possibility of tax pay- 
ments, however. Furthermore, it is 
quite possible, in view of the trend 
in cost of government, that gift and 
death tax exemptions will be sub- 
stantially lowered and rates sub- 
stantially increased in the future. 

In addition to the problem of 
planning for minimization of tax 
loses in the estate, owners of large 
farms should give consideration to 
the maintenance of sufficient liquid 
cash to cover estate and inheritance 
taxes as well as other estate expen- 
ses. Failure to recognize this prob- 
lem in estate planning could result 
in forced sale of farm property at a 
loss. Sufficient liquidity could be 


* achieved by a moderate investment 


in life insurance or readily market- 
able securities. 

The services of a lawyer should 
be obtained by every farm owner in 
transferring farm ownership. In 
transfers involving large farms, it 
may be advisable to retain the ser- 
vices of a lawyer especially trained 
in tax law or of a skilled accountant. 


How to Develop a Sound 
Transfer Plan 

uT of a study of transfer ar- 

O rangements of 100 New York 

farm families have come these sug- 

gestions for developing sound, busi- 

nesslike plans for shifting farm 


ownership from one generation to 
the next. 


1. Discuss the problem with all 
family members concerned. 
The disposition of the father’s 

property is a hard thing to talk 

about. It is human nature to shy 
away from any topic related to the 
death of the family members. 

In non-farm families, what father 
and mother do with their property 
at death may be strictly their own 
business. In farm families this is not 
true. The son’s livelihood is tied to 
the farm, and the parents livelihood 
may depend upon the son staying 
on the farm. 

Even if it is planned to delay 
transfer of ownership until after the 
father’s death, it is important that 
the son at home and the other heirs 
know about the plan. 

No matter how hard it is to get 
started, the problem has to be 
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talked over among family members 
before a transfer plan can be made. 


2. Keep the change of ownership 
from father to son on a business- 
like basis. 

Many family transfers involve 
some element of gift. Frequently 
some of the farm property is given 
to the younger generation or is sold 
for less than the actual market val- 
ue. It is important in the interests 
of good family relationships and for 
tax purposes as well that both fa- 
ther and son know what is being 
given and what is being paid for. 

There are other good reasons to 
keep the transfer on a business like 
basis. Often the son’s ownership 
share gradually increases as_ the 
father’s decreases. Unless an up-to- 
date record is kept of the changing 
ownership, it is possible for difficul- 
ties to arise in the settlement of 
estates. A farm inventory book, kept 
up to date and signed by both 
father and son, is good evidence of 
ownership. 

3. Allow the son to gain ownership 
as rapidly as is in keeping with 
the responsibility he carries and 
as rapidly as he can pay for it. 
If the son is an equal partner in 

management and profit sharing, he 
should be working towards a one- 
half ownership of the land and 
buildings as well as of the stock and 
tools. 

If the father has completely re- 
tired from the management of the 
business, the son should be working 
toward complete ownership. 


In general, a gradual change of 
ownership over a period of years 
proves most satisfactory to all. 


4. Plan to transfer ownership of 
stock and equipment before 
transfer of ownership of land 
and buildings. 

In a transfer of ownership of 
stock and equipment before a trans- 
fer of ownership of land and build- 
ings the father and son can own 
property together in a way that can 
be easily discontinued. Such an ar- 
rangement allows for a period of 
adjustment so that later if the son 
decides that he does not want to 
stay at home, the problem of a prop- 
erty settlement will be easy. 

Often when father and son are 
definitely established in business, 
they discover a need for more land 
and a house for the son's family. 
This is a good time to provide the 
the son with real-estate ownership. 
5. Provide at the beginning for the 

eventuality of the unexpected 

death of either father or son. 

If the father dies suddenly, the 
son may be unable to buy out the 
other heirs without the aid of a 
plan made in advance. 

Frequently it is not best to make 
a definite and final plan for the 
transler of ownership to the sen in 
the early years of a father-son part- 
nership, but stop-gap measures can 
be used to protect the son should 
the father die unexpectedly. An ef- 
fective way to do this is to have the 
father make a will which gives the 
son an option to buy the father’s 


farm property. The option should 

specify how the price is to be set 

and how the payment is to be made. 

Some provision should also be 
made for the father to buy the son's 
farm property should the son die 
unexpectedly. Otherwise, the father 
may be faced with continued opera- 
tion with the son’s widow. 

6. Make the plan flexible. 

It is important to provide for the 
possibility of a younger son getting 
into the business at a later date, and 
for the possibility of a son’s de- 
parture from the business. 

One should look ahead and an- 
ticipate changing family needs and 
conditions, but should also remem- 
ber that it is impossible to foresee 
all possible changes in the family 
set-up. 

7. Transfer as much of the farm 
property to the son before the 
parents’ death as is in keeping 
with the financial security of the 
parents and the son’s ability to 
pay for it. 

A policy to transfer as much of 
the farm property to the son before 
the parents’ death as is in keeping 
with financial security of the par- 
ents and the son’s ability to pay is 
advantageous to both the older and 
the younger generation. It is to the 
son's advantage because it gives him 
a chance to pay for the farm while 
he is young and best able to do so, 
He knows early in life that he will 
have the farm, and how much it 
will cost him. 


It is to the father’s advantage be- 
cause he may thus keep a son at 
home without whom he would be 
unable to continue farming. Thus 
the financial security of the parents 
is strengthened and they can see the 
farm remain in the family. 


8. Give consideration to tax prob- 
lems. 

Cutting tax costs should not be 
the first consideration in transfer- 
ring farm ownership. After a gener- 
al plan of transfer has been adopted, 
however, various alternatives should 
be considered in view of the tax 
liabilities involved. 

If the plan is to sell the farm to 
the son, an income-tax problem may 
be involved. 

If the plan is to give the farm to 


the son during the father’s lifetime, 
the problem of gift taxes arises. 

If the plan is to will or otherwise 
leave the farm to the son, estate or 
inheritance taxes must be consid- 
ered. 

In general, careful advance plan- 
ning is necessary to take advantage 
of the opportunity to minimize 
these various taxes. 


9. Employ legal counsel to handle 
the legal problems involved. 


Legal counsel is necessary at some 
point in every farm transfer ar- 
rangement. The members of the 
family must first decide what the 
objectives of the transfer are to be. 
A lawyer should then be consulted 
to assist in putting the plan into 
operation. 
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